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Question 1 


Explain the relationship between the provisions of Part 1A Division 5 of the Civil 
Liability Act 2002 (NSW) and the consumer guarantees provided in the Australian 
Consumer Law. Can the law be regarded as satisfactory in this area? 


Question 2 


Alfonso is a keen horse rider. In April 2018, Alfonso has some rides at the picnic 
races in Armadale, New South Wales. In the second race, Alfonso is injured when 
the horse immediately in front of her, ridden by Mick, crosses over to the rail too 
quickly and clips the feet of her horse, causing it to fall. Alfonso suffers serious 
injury. 


Alfonso’s brother, Hector, plays amateur rugby for the Armadale Rams. In April 
2018, Hector is injured when a scrum of which he is a part collapses. The game is 
played under the auspices of the Armadale Rugby Union which is affiliated with the 
New Wales Rugby Union, which organises all rugby played in the New Wales region 
(of which Armadale is a part). In fact, Hector was playing out of his age group 
because the Armadale Rams were short of players and Hector was asked to play 
in ahigher age group to make up the numbers. Another player in a match organised 
by the Armadale Rugby Union, Walter, was accidentally injured in a tackle for which 
no-one is to blame. While medical services are provided for all senior games, no 
medical assistance was available at the ground for the junior game in which Walter 
was playing, and by the time assistance arrives he had already suffered a serious 
injury. The evidence is that if he had been given prompt medical treatment he would 
have made a complete recovery. No fault attaches to the medical responders for 
the delay in treatment. 


Alfonso’s other brother, Richard, is a keen amateur diver who frequently uses the 
local pool to practice his diving. The pool is owned and operated by the local 
council, the Armadale District Council. There are several towers in the diving pool, 
the highest being 15 metres above the surface of the water. Richard has never 
dived from the top tower but in April 2018 he decides to give it a try, walking past a 
notice at the bottom of the ladder leading to the top tower stating: “Platforms can 
be dangerous. Dive at own risk”. Richard mistimes the dive from the 15 metre tower 
and is badly injured. 


Advise the parties of their rights and liabilities in tort. 


Question 3 commences on page 3 
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Question 3 


Ajax Pty Ltd (‘Ajax’) is the manufacturer of the drug Soma. Soma is used for the 
treatment of patients with high blood pressure. In April 2018, Henry, who was 
prescribed Soma by his local doctor (to whom no blame attaches), suffers a violent 
reaction to the drug and is permanently injured. Through its pre-release testing, 
Ajax was aware that in some patients there was a risk of an adverse reaction but 
knew very little about the reasons why and had not provided a warning to users that 
there was a possibility of an adverse reaction. It is only later that further scientific 
research proves the link between the drug and the reaction. Henry accepts that 
Ajax has not been negligent in any way in relation to manufacture or supply of the 
drug. 


Henry’s friend, Mark, loves to wear woollen singlets in winter. His favourite brand is 
made by New South Wales Mills. In April 2018, Mark purchases some of these 
singlets from a retailer (who has since gone into liquidation and cannot be sued). 
Shortly after putting on the first singlet, he begins to break out in a rash that soon 
covers his whole body. New South Wales Mills has manufactured millions of 
singlets without previous incident but it appears that the particular singlet Mark 
purchases has not been properly cleaned of an irritant used in the production 
process. Apart from causing Mark a rash, the irritant on the singlet damages a shelf 
in a cupboard in which it is stored. After Mark’s injury, he cannot provide the 
domestic services for his partner, Karen, which he used to provide to her before the 
injury. 


In April 2018, Mark’s brother, Peter, was involved in an accident in Armadale, New 
South Wales, which was caused by Jared’s negligence. Peter’s best friend, 
Samuel, was informed shortly after the accident by Peter’s sister that Peter had 
been injured. Shocked, Samuel decided to go to the scene of the accident to try 
and imagine Peter’s pain. He arrived several hours after the accident, after the 
scene had been largely cleaned up, whereupon he saw a handkerchief that Peter 
used which had been left behind. Samuel found these events deeply disturbing and 
he developed post-traumatic stress disorder as a result. Peter’s accident left him 
needing a great deal of care and this is provided to him by an old aunt, Harriet. After 
three months of caring daily for Peter, the grind gets to Harriet and she suffers a 
nervous breakdown. 


Advise the parties of their rights and liabilities in tort and under any relevant statute. 
You are not required to discuss any damages claim that Peter may have against Jared. 


Question 4 commences on page 4 
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Question 4 


‘In technological advances, the law of tort struggles to effectively balance collective 
needs against individual rights’. 


Discuss with reference to potential tort liability in respect of windfarms and genetically- 
modified crops. 
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